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OPINION
I. Factual Background

! Judge Dick Jerman, Jr., who presided over the petitioner’ strial, died prior to the petitioner’s post-conviction
proceedings.



In reviewing the petitioner’ s post-conviction claim, we summarize the facts leading
to the petitioner’s conviction as set forth in this court’s opinion on direct appeal. State v. Terry
Vestal, No. 02C01-9812-CC-00384, 1999 Tenn. Crim. App. LEXIS 1182 (Jackson, Nov. 22, 1999).
Thetestimony at trid established that the seven-year-old victim and her mother lived next door to
the petitioner and hiswife. Id. at **1-2. Ontwo occasions, the victim and her four-year-old brother
spent the night at the petitioner’s residence. 1d. at *2. The victim testified at trial that on one of
these occasions, “‘1 was laying down on the couch asleep and my pants was [sic] down and [the
petitioner] was licking my privates’” 1d. The victim told the petitioner to stop. Id. Kimberly
Whitten, the victim’ smother, testified that on a subsequent evening, she, her husband, her children,
and her nieces and nephewswent to the petitioner’ sresidence. 1d. at *3. Upon returning home, “the
victim related to her mother inappropriate remarks which the [petitioner] had made to the children
earlier that evening. . . . [T]he victim then advised her mother of the instant act of sexual abuse
which occurred during her previous overnight vist.” 1d. Two of the victim’s cousins who were
present that evening also testified to the petitioner’ s inappropriate remarks. 1d.

At trial, the petitioner admitted that the victim and her brother spent the night at his
residence; however, he denied any sexual contact with thevictim. 1d. at *4. “He claimed that the
victim concocted this story because he became angry with Ms. Whitten after she permitted four year
old Joey to enter hishome drinking abeer. . . . After an exchange of some cross words between Ms.
Whitten and the[petitioner] regarding Joey’ sactions, [the petitioner] testified that Ms. Whitten said,
‘yous.o.b. You'll pay.”” 1d. at **4-5.

On cross-examination, the petitioner testified that he went to bed beforethe children.
Id. at *5. Herelated that on the night he allegedly made the inappropriate comments, the children
spilled fleapowder on hisdog and hetold them, “‘you’ ve got that all over [thedog]. If helicksthat,
he's going to kill the puppies.’” 1d. The petitioner’s wife testified that she never observed any
inappropriate conduct between her husband and the victim. 1d. She stated that the petitioner was
in bed with her the two evenings the children stayed at their home. 1d. She added that the victim
and her brother continued to visit after the alleged offense. 1d. at *6.

Based upon the foregoing testimony, the jury convicted the petitioner of rape of a
child. Thetrid court sentenced the petitioner asa Range | standard offender to twenty-five years
incarceration. The petitioner filed adirect appeal, challenging the sufficiency of the evidence. The
petitioner argued on direct appeal that the Statefailed to prove penetration. Thiscourt found no error
and affirmed the petitioner’s conviction and sentence. Id. at *11.

Thereafter, the petitioner timely filed a pro se petition for post-conviction relief,
alleging, among other grounds, ineffective assistance of counsd at trial and on appeal. The post-
conviction court appointed counsel and held an evidentiary hearing. At the conclusion of the
testimony, the post-conviction court took the matter under advisement. The post-conviction court
subsequently entered an order denying the petition, finding the allegations raised in the petition to
be without merit. On appedl, the petitioner challenges the post-conviction court’s finding that he



received effective assigance of counsel a trial.? Specifically, the petitioner contends that trial
counsel (1) failed to properly investigate and preparefor trid; (2) performed inadequately at trial;
and (3) failed to request a competency hearing to determine whether the petitioner was competent
tostandtrid. Thepetitioner assertsthat trial counsel’ sdeficient performance prejudiced hisdefense.

[I. Analysis
In a post-conviction proceeding, the petitioner bears the burden of proving the

grounds raised in the petition by clear and convincing evidence. Tenn. Code Ann. § 40-30-210(f)
(1997). “Evidenceis clear and convincing when there is no serious or substantial doubt about the
correctness of the conclusions drawn from the evidence.” Hicks v. State, 983 S.\W.2d 240, 245
(Tenn. Crim. App. 1998). On appeal, aclaim of ineffective assistance of counsel presents a mixed
question of law and fact subject to de novoreview. Statev. Burns, 6 S.\W.3d 453, 461 (Tenn. 1999).
As such, the post-conviction court’s findings of fact are entitled to a presumption of correctness
unlessthe evidence preponderates against thosefindings. Fieldsv. State, 40 SW.3d 450, 458 (Tenn.
2001). However, a post-conviction court’s conclusions of law, such as whether counsel’s
performancewas deficient or whether that deficiency wasprgudicial, are subject toapurely denovo
review with no presumption of correctness. 1d.

When a petitioner seeks post-conviction relief on the bass of ineffective assistance
of counsel, “the petitioner bearsthe burden of provingboth that counsel’ s performance was deficient
and that the deficiency prejudiced the defense.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)
(citing Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984)).

Because a petitioner must establish both prongs of the test, afailure

to prove either deficiency or prejudice provides asufficient basis to

deny relief on the ineffective assistance claim. Indeed, a court need

not address the components in any particular order or even address

both if the [petitioner] makes an insufficient showing of one

component.

Id. at 370.

To establish constitutional ly deficient performance, the petitioner must demonstrate
that counsel’s representation fell below an objective standard of reasonableness. Strickland, 466
U.S. at 687-88, 104 S. Ct. at 2064; Burns, 6 SW.3d at 462. Specificaly, the petitioner must show
that counsd’s performance was not within “the range of competence demanded of attorneys in
criminal cases.” Baxter v. Rose, 523 S.\W.2d 930, 936 (Tenn. 1975). On appedl, this court will
neither “second guess’ the tactical and strategic decisions of defense counsel, nor measure the
representation by “20-20 hindsight.” Cooper v. State, 849 SW.2d 744, 746 (Tenn. 1993). To
establish prejudice, the petitioner must show that “there is a reasonable probability that, but for
counsel’s unprofessiona errors, the result of the proceeding would have been different. A

2 Although the petitioner challenged the effectiveness of appellate counsel in his petition for post-conviction
relief and at the evidentiary hearing, the issue was not raised on appeal. M oreover, the additional grounds for post-
conviction relief alleged in the petition and argued at the evidentiary hearing have not been challenged on appeal.
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reasonable probability is a probability sufficient to undermine confidence in the outcome.”
Strickland, 466 U.S. & 694, 104 S. Ct. at 2068; see also Dean v. State, 59 S.W.3d 663, 667 (Tenn.
2001).

The petitioner first complains that trial counsel failed to properly investigate and
preparefor trial. The petitioner arguesthat trial counsel met withthe petitioner only threetimesand
spent only ten to twenty hours working on his case. Additionally, the petitioner contends that trial
counsel should have interviewed the other children present the night the petitioner allegedly made
inappropriate comments, which comments resulted in the victim telling her mother about the rape.
Specificdly, the petitioner asserts that tria counsel should have interviewed Kathy Renee Gray,
Whitten’ s older daughter, who was present both when the petitioner made the alleged inappropriate
comments and when the victim told Whitten about the rape.

“When apetitioner contendsthat trial counsel failed to discover, interview, or present
witnesses in support of his defense, these witnesses should be presented by the petitioner at the
evidentiary hearing.” Black v. State, 794 SW.2d 752, 757 (Tenn. Crim. App. 1990). A petitioner
isnot entitled to relief on this ground “unless he can produce amaterid witnesswho (a) could have
been found by areasonable invesigation and (b) would have testified favorably in support of his
defense if called.” 1d. at 758. At the evidentiary hearing, the petitioner failed to produce as
witnessesany of the children whosetestimony he claimed would have been favorabl e to hisdefense.
Accordingly, heis not entitled to relief on this ground.

We also cannot conclude that trial counsel was deficient in his preparation for trial.
At theevidentiary hearing, both trial counsel and the petitioner testified that the petitioner’ sdefense
at trial was that he did not commit the offense. Trial counsel explained that the defense was
“straightforward,” with the victim alleging that the petitioner raped her and the petitioner dleging
that he did not. According to trial counsel, the case did not require agreat dea of investigation.
Although trial counsel could not recall the number of times he met with the petitioner prior to trial,
he related that he spent ten to twenty hours on the case. Absent evidence to the contrary, we cannot
conclude that this preparation was inadequate in light of the petitioner’s defense that he did not
commit the offense.

Next, the petitioner assertsthat trial counsel’ sperformanceat trial wasdeficient. The
petitioner contends that in his opening statement, trial counsel presented the petitioner’ s defense
theory and asserted that Whitten’ s allegations were motivated by revenge. However, the petitioner
claimsthat “[t]rial [c]ounsel [immediately] destroyed thedefensetheory by statingto the[j]ury, ‘I'll
be honest with you. It doesn’t answer why afive, six or seven year old child says something of this
nature.’” The petitioner also contends that by asking the victim to recount her story on cross-
examination, trial counsel “inflamed the jury againg [the petitioner], and just reinforced what the
minor child had just testified to.” Additionally, the petitioner argues that trial counsel should have
discredited Whitten' stestimony attrid by addressingthe conflictsinher testimony at thepreliminary
hearing and her “dishonesty” in applying for federal assistance. The petitioner insists that trial
counsel’ s deficient performance “prejudiced the [p]etitioner to such a degree that the [p]etitioner
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feels confident that had he been properly represented, the results of the trial would have been
different.”

Attheevidentiary hearing, trial counsel testified that he discussed all possibledefense
theorieswith the petitioner, but the petitioner maintained that he“didn’tdoit.” Trial counsel related
that the petitioner informed him that Whitten’ s all egations were motivated by revenge. Counsel
presented that motiveto the jury in his opening satement and through the petitioner’s tesimony.
Trial counsel explained that, when he commented in his opening statement that he did not know
“why afive, six or seven year old child says something of this nature,” he was indicating that the
petitioner was not required to answer that question because it was the State’ s burden to prove that
the petitioner had committed the offense. Moreover, contrary to thepetitioner’ sargument on gppeal,
trial counsel testified that he did use Whitten’ s conflicting testimony as “ammunition . . . to attack
thecredibility of the State’ scase.” However, he madethetactical decision not to question her at trial
regarding her dishonesty in applying for federal assistance because he did not want to appear to be
“attacking” the victim’ smother when therewasno evidence “to back [theall egations] up.” Finadly,
trial counsel conceded that having the victim recount the offense on cross-examination “may not
have been the best strategy,” but he did so in an attempt to obtain information “to use in argument
down the road.”

As previously noted, we will not “second guess” thetactical and strategic decisions
of trial counsel or measuretherepresentationby “20-20 hindsight,” particularly wherethere hasbeen
no evidence presented to show that such a decision amounted to deficient representation. We
conclude, as did the post-conviction court, that the petitioner has failed to demonstrate that trial
counsel’s performance was not within the range of competence demanded of criminal defense
attorneys. Becausethe petitioner hasfailed to demonstrate deficient performance on the part of trial
counsel, we need not address prejudice.

Finally, the petitioner contendsthat trial counsel wasineffectiveinfailingto request
a competency hearing to determine whether the petitioner was competent to stand trial. The
petitioner arguesthat, had there been acompetency hearing, he“would have been found incompetent
to stand trial . . . due to not receiving his medication as prescribed.”

Compelling amentally incompetent defendant to stand trial violates hisright to due
processof law. Dropev. Missouri, 420 U.S. 162, 171, 95 S. Ct. 896, 903 (1975). To thisend, the
United States Supreme Court set forth the following test to determine a defendant’ s competency to
stand trid:

whether [the defendant] has sufficient present ability to consult with

his lawyer with a reasonable degree of rational understanding - and

whether he has a rationa as well as factual understanding of the

proceedings against him.
Dusky v. United States, 362 U.S. 402, 402, 80 S. Ct. 788, 789 (1960). In other words, the defendant
must be able to understand the nature and object of the proceedings against him, to consult with




counsel, and to assist in preparing his defense. Drope, 420 U.S. a 171, 95 S. Ct. at 903; see also
State v. Black, 815 S.W.2d 166, 173-74 (Tenn. 1991).

At the evidentiary hearing, the petitioner testified that he had suffered from mental
ilIness since 1980, explaining that hisillness had to be controlled by medication. The petitioner
stated that in the preceding twenty years he had been treated at the Western Mental Health Institute
(“WMHI") approximately seventeen times and that he received counseling at the Carey Counseling
Center (“CCC”). The petitioner described histrial asa*blackout” dueto the jail not providing his
medication. Although he conceded that hedid not ask trial counsel to request acompetency hearing,
the petitioner testified that trial counsel was aware of his mental illness and should have requested
one.

Regarding his competency to stand trial, the petitioner acknowledged that he had
previoudy been in court on numerous charges and understood the role of the trial court, the
prosecutor, and defense counsel. The petitioner related that prior to trial, he did not “really
understand” the charges against him, but that trial counsel informed him that he would not be
convicted of rape because“therehad been no penetration.” The petitioner claimedthat, until the day
before the post-conviction hearing, he had “never heard” that he had been accused of performing
cunnilingusonthevictim. The petitioner maintained that becausehe“ didn’t doit,” hedid not accept
the State's plea offer of eight years incarceration. However, the petitioner related that he did not
understand that he could receive aharsher sentence by going to trial.

Attheevidentiary hearing, trial counse conceded that hewasawarethat the petitioner
had a history of mental illness. However, trial counsd testified, “1 never saw anything in our
dealingsthat led meto believethat [the petitioner] was not competent to understand what was going
on in his case and competent to assist me. If | had, | would’ ve asked for a competency hearing.”
Tria counsel related that the petitioner “seemed to understand” thenature of the chargesagainst him
and the roles of the prosecutor, defense counsel, and the trial court. Tria counsel stated that the
petitioner cooperated with him “fully and intelligently,” providing counsel with a defense and the
names of witnesses. Trial counsel testified that the petitioner never complained about not receiving
his medication whileinjail. Trial counsel stated, “I thought he maintained himself and was quite
calm under the circumstances.”

Medical records introduced into evidence reflected that on February 23, 1998, the
petitioner was admitted to WMHI while incarcerated at the Gibson County jail after the petitioner
threatened to kill other inmatesand himself. The petitioner wasdiagnosed with bipolar disorder, but
discharge recordsindicated that the disorder was* under good control.” Themedical recordsdid not
addressthe petitioner’ s competence to stand trial.

On appeal, the petitioner argues that based on trial counsel’s knowledge of the
petitioner's mental illness and commitment to Western Mental Health Ingtitute, “it [was] not
reasonablefor [t]rial [c]ounseal not to . . . request[] acompetency hearing.” However, we note that
not every person affected by a mental illness is thereby rendered incompetent to stand trid.
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Wilcoxson v. State, 22 SW.3d 289, 305 (Tenn. Crim. App. 1999). In fact, “evidence of [the
petitioner’ s] past psychiatric problems does not necessarily require counsel to ask for acompetency
hearing if the petitioner’s behavior does not reflect incompetence at the time of trid or while his
attorney is preparing for trial.” 1d. at 310.

Nothing in the record reflects that the petitioner was not competent to stand trid.
Although the petitioner was diagnosed with bipolar disorder, the medical records reflected that this
disorder was treated with medication and “under good control.” Aswe noted, the petitioner did not
inform trial counsel that the jail was not providing his medication. Moreover, based on his
interaction with the petitioner prior to trial, trial counsel had no reason to question the petitioner’s
competency. The petitioner cooperated with triad counsel and assised in hisdefense. Accordingly,
we conclude, as did the trial court, that trial counsel was not deficient in failing to reques a
competency hearing. Thisissueiswithout merit.

Although not raised by either party, we notethat the judgment of conviction reflects
that the petitioner was sentenced as a Range | standard offender with arelease eligibility of thirty
percent (30%). However, pursuant to Tennessee Code Annotated section 39-13-523(c)-(d), achild
rapist must serve one hundred percent (100%) of his sentencewith no potential for earning sentence
reduction credits. Seeaso Tenn. Code Ann. 8§ 40-35-501(i) (Supp. 2002). Accordingly, weremand
tothetrial court for correction of the judgment of conviction reflecting that the petitioner isrequired
to serve one hundred percent (100%) of his sentence.

[11. Conclusion
Based upon the foregoing, we affirm the judgment of the post-conviction court, but
remand for the correction of the judgment of conviction consistent with this opinion.

NORMA McGEE OGLE, JUDGE



